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Note: At hearing, EPA may present enlargements of one or more of these exhibits in the nature 
of demonstrative aids. 

 
 
III. ADDITIONAL TIME NEEDED FOR HEARING AND TRANSLATION SERVICE 

NEEDS 

Based on AME’s 334+ exhibits and dozens of witnesses (some of whom are not a party 
to this litigation), Counsel for EPA currently estimates that the time needed to present its direct 
case will require more than one full business day. EPA also anticipates that it will need over five 
business days to present its rebuttal and to cross-examine AME’s dozens of witnesses.  
Complainant does not anticipate that translation services will be necessary in regard to the 
testimony of any of its witnesses.  

 
 
 

Respectfully submitted, 
 
 
 

Date Benjamin M. Cohan Esq. 
U.S. EPA Region 3 
Office of Regional Counsel  
4 Penn Center 
1600 John F. Kennedy 
Boulevard 
Philadelphia, PA 19103 
cohan.benjamin@epa.gov 
215.814.2618 (direct dial) 
For the Agency 

 
 Elizabeth G. Berg, Esq. 

      United States Environmental Protection Agency 
      Office of General Counsel 
      1200 Pennsylvania Ave. NW 
      WJC Building North Room: 6204M 
      Washington, DC 20460 
      Email: Berg.ElizabethG@epa.gov 
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CERTIFICATE OF SERVICE 

I certify that the foregoing Agency’s First Supplemental Prehearing Exchange in the Matter 
of August Mack Environmental, Inc., Docket No. CERCLA-HQ-2017-00001, was filed and served 
on the Chief Administrative Law Judge Susan L. Biro this day through the Office of 
Administrative Law Judge’s E-Filing System. 

I also certify that an electronic copy of EPA’s Prehearing Exchange was sent this day by 
e-mail to the following e-mail addresses for service on Requestor’s counsel: Bradley Sugarman 
@ bsugarman@boselaw.com; Philip Zimmerly @ pzimmerly@boselaw.com; and Jackson 
Schroeder @ jschroeder@boselaw.com. 

 
 
 
 
 
 
 

Date Benjamin M. Cohan 
Sr. Assistant Regional Counsel 
US EPA Region III (3RC43) 
Philadelphia, PA 19103 
(215) 814-2618 
cohan.benjamin@epa.gov  
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 8 this case would be the action memo.  So it's, yeah,

 9 the consent decree and its documents.  That's

10 what ‐‐

11  Q    Sure.

12  A    I was trying to make sure I didn't miss that

13 because that's the technical part.

14  Q    Right.  And so when ‐‐ right.

15 There's a lot of information in the consent

16 decree itself, but the technical part of it is in

17 the action memo attached to and made a part of the

18 consent decree; right?

19  A    Yes.

20 MS. BERG:  Objection to form.

21  MR. MCNEIL:

22  Q    The final general category that's been identified

23 for you as a potential witness is any and all

24 action you undertook to assure compliance with the

25 consent decree, including correspondence and

22

 1 interactions with Vertellus and/or its contractors.

 2 Just as a general matter, anything else that

 3 you could ‐‐ that you would describe fitting within

 4 that category that you haven't already touched on?

 5  A    That covers it.
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 6  Q    Okay.  Do you know what the preauthorization

 7 process is at EPA?

 8  A    I'm generally familiar with it.

 9  Q    Do you have any role in reviewing preauthorization

10 requests?

11  A    So that's very rare that we would have something

12 like that.  But I would not have a major role in

13 that.

14  Q    So what ‐‐

15  A    Like, I have no authority related to that.

16  Q    Sure.

17  A    Just the technical, like, information that might be

18 related to that project and then I would have some

19 input on that, but that's it.

20  Q    So when you say ‐‐ you used the word rare.

21 What's rare?

22  A    I've only heard of a handful of cases ever

23 happening at Region 3 over my 30 years.

24  Q    So you've heard of a handful of cases.  Did ‐‐ in

25 your 30 years.

23

 1 Did you have any particular task assigned to

 2 you as part of the preauthorization process in

 3 those instances?
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21  A    So I don't get claims made on my sites.  You know,

22 I have invoices that are submitted in accordance

23 with the contract if it's an EPA contractor.

24 That's the only way that I would be looking at

25 costs, like a monthly invoice‐type of thing.

28

 1  Q    So when you get an invoice on an EPA site, what do

 2 you do with it?

 3  A    Yeah, I confirm that it was ‐‐ that the work was

 4 performed in accordance with the scope of work of

 5 the contract that they were working under, and then

 6 I recommend to the CO, based on what I see, if the

 7 costs were incurred within the technical scope and

 8 using professional levels that have been pre‐agreed

 9 to under the contract.

10  Q    Are you looking at whether or not the costs

11 incurred were necessary and reasonable?

12 MS. BERG:  Objection, form.

13 MR. COHAN:  Objection.

14  A    In that case ‐‐ in the case where I would be

15 reviewing an invoice, I'm comparing it to the scope

16 of work that the ‐‐ that was entered into by the

17 contracting officer, and I'm their representative.

18 I'm the contracting officer's representative ‐‐

AX 20 Page 3 of 5



19 technical representative.  So that's kind of my

20 role.

21  Q    August Mack submitted a claim to EPA for payment in

22 roughly January of 2017.

23 Did you play any role in reviewing that claim?

24  A    That ‐‐ it was out of the blue.  I didn't know what

25 it was.  You know, I just passed it up.  It was

29

 1 outside my normal, you know, RPM world.  So that

 2 was ‐‐

 3  Q    Did you receive a copy of the claim from somebody,

 4 whether inside EPA or from August Mack?

 5  A    Well, the document ‐‐ the big document came in to

 6 me directly, and I didn't ‐‐ you know, every time I

 7 get a submittal, I always know why I'm getting the

 8 submittal, and I know what to do with it.  This was

 9 outside my world, outside my RPM responsibilities,

10 so I handed it off to the attorney and my

11 supervisor without much else.  I didn't know what I

12 would be doing with it, you know.  I pretty much

13 have a full schedule every day, so I don't just

14 dive into things that come into my desk.

15  Q    Then after you passed it off to the attorney and

16 your supervisor, did you have any follow‐up role in
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17 reviewing any part of the submitted claim?

18  A    I was part of a group, like, talking about, you

19 know, "What is this?" and trying to put it into

20 context.  But it was ‐‐

21  Q    Go ahead.

22  A    Yeah, just, you know, as the group, trying to

23 figure out, "What is this?"  Because it didn't fit

24 in any box.

25  Q    Who was ‐‐ who did this group include?

30

 1  A    It would include my assigned attorney.  The legal

 2 was number one.  I think the attorney also received

 3 it concurrently.  And then my management.

 4  Q    Who was included in your management?

 5  A    It would probably be the whole chain, you know.

 6 We've had a little reorganization.  I think it was

 7 our branch chief, who now is referred to as section

 8 chief.  But it was branch chief, associate division

 9 director, director ‐‐ everybody was aware that this

10 had come in.  It was ‐‐ you know, we were alerted,

11 but we didn't know how to handle it.  It wasn't

12 expected as a group.  That's all I could say.  We

13 were just ‐‐ didn't know what to do.

14  Q    Do you know who Silvina Fonseca is?
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14-9. Claims Asserted Against the Fund for Response Costs 

1200 TN 547 
07/24/2002 

Administrative Update 10/16/2016 

1.	 AUTHORITY. 

Pursuant to the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA), Sections 111, 112 and 122; 40 CFR Part 300, "National Oil 
and Hazardous Substances Pollution Contingency Plan" (NCP); 40 CFR Part 307, 
"CERCLA Claims Procedures"; and 40 CFR Part 305, "CERCLA Administrative 
Hearing Procedures for Claims Against the Superfund": 

a.	 To preauthorize claims against the Hazardous Substance Superfund for 
necessary response costs; 

b.	 To approve reimbursement for claimed response costs; and 
c.	 To serve as the Review Officer. 

2.	 TO WHOM DELEGATED. 
a.	 Regional Administrators are delegated the authorities in 1.a and 1.b 

above. 
b.	 The Assistant Administrator for Land and Emergency Management 

(AA/OLEM) is delegated the authority in 1.c. 
3.	 LIMITATIONS. 

a.	 Regional Administrators must obtain approval from both the AA/OLEM 
and the Assistant Administrator for Enforcement and Compliance 
Assurance (AA/OECA) or his/her designee before exercising the 
authorities in 1.a (for the original preauthorization and any 
modifications thereto). The AA/OLEM and the AA/OECA or his/her 
designee may waive this limitation by memorandum. 

b.	 Regional Administrators must obtain approval from the AA/OLEM 
before exercising the authorities in 1.b. The AA/OLEM may waive this 
limitation by memorandum. 

c.	 The Review Officer may not be the same official who approved 1.a and 
1.b authorities. 

d.	 These authorities shall be exercised subject to approved funding levels. 
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4.	 REDELEGATION AUTHORITY. 

a.	 These authorities may be redelegated to the division Director level or 
equivalent, and no further. 

b.	 An official who redelegates an authority retains the right to exercise or 
withdraw the authority. Redelegated authority may be exercised by any 
official in the chain of command to the official to whom it has been 
specifically redelegated. 

5.	 ADDITIONAL REFERENCES. 
a.	 EPA Delegation 14-13-B, Concurrence in Settlement of Civil Judicial 

Actions 
b.	 EPA Delegation 14-14-C, Administrative Actions Through Consent 

Orders 
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